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Chapter 1

Equity Provisions and Enterprise Agreements

Sue Walpole \

On a number of occasions over the past 18
months I have expressed concern about the
potential negative effects of enterprise
bargaining on women. But I have also

acknowledged that where it is done well,
enterprise bargaining can deliver very good
outcomes for women by introducing greater
flexibility, family—friendly provisions and
other equity measures.

Now, a little over one year on since the passing of the
Industrial Relations Reform Act, we have an opportunity
to reflect on some of the outcomes of bargaining for
women in that time.

On the evidence available, it appears that there have
been some successes. But overall, I believe, there is '
every reason to maintain my concern about the extent
to which enterprise bargaining has benefited women.

1 will examine the issue by reviewing some of the
agreements made in the past year and discuss implica-
tions for pay equity; the extent to which equity and
discrimination issues are addressed; and consultative
issues.

Finally, I'll ook at the legislation to see if it could be
used more creatively to effect better agreements from
an equity point of view.

Pay Equity

The Industrial Relations Act ensures equal remunera-
tion for work of equal value without sex discrimina-
tion. This has put the question of pay equity firmly on
the industrial agenda. This is reflected in the fact that
a growing number of agreements have included
commitments to tackle the problem of equal pay.

For example, there is an ongoing problem in the
Victorian local government sector regarding over-
award payments. Award restructuring created new
skill-based classifications applying to all Victorian local
government workers. Previously, local government
parks and gardens workers (mainly men) and home-
care workers (mainly women) had been in separate job
classifications. Now;, all are slotted into different
grades in the one classification.

Work value considerations led to home-care workers
being classified to a higher grade than labourers.
However, the labourers had traditionally received
substantial over-award payments, while the home-care
workers had not. Because the over-award payments

were absorbed into a new base rate for the labourers, a
very problematic situation resulted: base grade labour-
ers were receiving higher pay than home-care workers
in higher classifications, even though the work of the
home carers had been valued more highly.

It is very heartening to see that the Victorian City of
Nunawading Agreement contains an Equal Pay for Work
of Equal Value clause.! This recognises that some
employees are paid more than others performing work
of equal value. The clause commits the parties to
continue to seek a mutually acceptable solution to the
problem, and details interim measures to apply until a
solution is found.

An agreement between The Age newspaper and the
MEAA commits the parties to carrying out a pay
equity audit in the workplace. The National Tertiary
Education Union has received funding from the De-
partment of Employment, Education and Training to
carry out a comprehensive pay equity study in higher
education. In enterprise negotiations, the union is
seeking specific commitments to this study and to
ensuring that the female/male pay gap does not
increase during the life of the agreement. These initia-
tives are also good news.

But one other agreement that has come to my atten-
tion gives cause for concern. An agreement between
Pizza Hut and the SDAEA created a new classification
for pizza delivery drivers? Previously these workers
had been classified as customer service attendants.
However, the new pay rate for drivers under the new
classification was between 22 and 47 per cent less than
the old customer service attendant rate. This fell below
the minimum in the award.

Existing employees were to remain in the classifica-
tion they had been employed under, but new drivers
were to be employed on the new rate. The union
accepted this arrangement on the basis that it did not
disadvantage “existing employees”. The question of
disadvantage to future employees was not raised at the
certification hearing; neither was the “no disadvan-
tage” test raised as an issue.

Obviously, this arrangement creates two classes of
drivers. Both are doing the same job, but for different
pay. There does not appear to be a sex discrimination
question here as things stand. But if, for example, all
current drivers were male and all future drivers hired
on the new, lower pay rate, were women, therit ‘Woul [
be an open question as to whether or not thi§" "

amounted to sex discrimination resultity i a1
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remuneration for work of equal value.

Debate continues to rage about the effect of bargain-
ing on the pay gap. According to Australian Bureau of
Statistics figures, the gap does appear to have stopped
closing. It may even be widening. Women'’s earnings
as a proportion of men’s were static in the last quarter,
following a decline in each of the two previous quar-
ters. This decline is evident across ordinary time
earnings, all earnings for full-time adults, and average
weekly earnings for all women.?

Although we cannot be sure that this decline is
attributable to enterprise bargaining, neither can we be
sure that it is not. However, as I have previously
commented, existing research demonstrates that labour
market regulation and equal pay are clearly linked as
1ssues.

The latest report of the Victorian Employee Relations
Commission demonstrates this in the most alarming of
manners. Victoria has moved beyond enterprise
bargaining to individual contracts. In that State,
women appear to be lagging some 13 per cent behind
the national equal pay ratio of 84 per cent.

Discrimination Issues

Section 170MD(5) of the Industrial Relations Act 1988
states that the Australian Industrial Relations Commis-
sion (AIRC) must refuse to certify an agreement if it
thinks a provision is discriminatory on one of the
various grounds listed in the act. These include dis-
crimination on the grounds of sex, pregnancy, and
family responsibilities.

However, this provision does not appear to have
been the subject of much argument in hearings to date.
For example, at least one
agreement has been certi-
fied by the commission

ees. But, it then goes on to say, that this does not
include housing loan arrangements, and may not
include all benefits either. You have to consult another
document for details of what part-timers are actually
entitled to in the way of benefits.

We know that women make up three quarters of the
part-time workforce. Restricting the benefits available
to part-timers who are doing the same jobs as full-
timers is likely to have a disproportionate negative
impact on women and, therefore, may be indirectly
discriminatory. That reasoning has been accepted by
the European Court of Justice.®

At this stage there is no way of knowing how many
agreements contain similar provisions which restrict
the entitlements of part-timers as compared to full-
timers. It is certainly an area of concern.

Section 170MD(7) provides that the commission may
refuse to certify an agreement which covers only a part
of a single business where this part is not a geographi-
cally distinct part of the business or a distinct organisa-
tional or operational unit within the business, if it is
considered that the agreement should reasonably
cover those employees having regard to the nature of
the work done by employees covered, and the organi-
sational and operational relationship between that part
and the rest of the single business.

The Australian Services Union (ASU) intervened in
negotiations for an enterprise agreement involving
Kodak, claiming that the proposed definitions of
“single business unit” and “enterprise” would, if
accepted, result in disadvantage to clerical workers
who were not included in this definition.” The clerks,
78.5 per cent of whom were women, would not have
an enterprise agreement (and resultant pay rise)
although all other groups of Kodak employees would.

The commissioner found
that s.170MD had been

which clearly contains
direct sex discrimination.
The Spotless Leisure Cater-
ing Agreement provides
access to unpaid adoption
leave for women only.* This
is in contrast to the terms of
the Parental Leave Test
Case of 1990, which made
adoption leave available to
men as well as women.

Restricting the benefits
available to part-timers who are
doing the same jobs as full-timers
is likely to have a disproportionate
negative impact on women
and, therefore, may be
indirectly discriminatory

complied with although the
agreement excluded the
clerks. The company’s
structure was divided into
distribution, manufacturing
and clerical divisions and
bargaining units reflected
this structure.

The commissioner formed
the view that the ASU’s
intervention was not to stop

Although this is blatant
discrimination on the
ground of sex, s.170MD(5) was not raised as an issue in
the certification hearing by either the parties to the
agreement or the commissioner.

The Lend Lease/FSU Agreement includes a commitment
to rewarding employees “competitively and equitably
for their competency and performance”.’ It states that
part-time employees are entitled, on a pro-rata basis, to
the same conditions and benefits as full-time employ-

the certification of the
agreement in this case, but to
facilitate the making of
another agreement involving the clerks which had
been the subject of ongoing negotiations.

Notwithstanding any behind-the-scenes manoeu-
vring, the substantive decision is a problematic one. If
occupations in which women are the majority, such as
clerks, are excluded from enterprise agreements which
in actuality cover all other workers in an enterprise,
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who are mostly male, then this must have equity
implications. Women comprise nearly 80 per cent of all
clerical workers (ABS 6203.0).

Given that it is more difficult to measure perform-
ance and productivity improvements in service and
support-type occupations such as clerical work there
will always be a danger that these occupations will
simply be put in the “too hard” basket and excluded
from enterprise agreements. If it happens that these
workers are also not unionised, represented or as-
sisted, it is very difficult to see who will be looking out
for their interests.

Of course, we really can’t make a decision about
whether or not clerks have been unfairly excluded in
this case, because we simply don’t have enough infor-
mation. We don’t know under what criteria, if any, an
investigation took place. We don’t know what the
criteria are for “fairness” or “unfairness” or for assess-
ing whether something is a “distinct operational unit”.
It is possible that there is nothing “unfair” for clerks in
this decision, but we can’t exclude that possibility until
we get sufficient data to show otherwise.

These provisions are so new and so little used to
date, that it would be of great assistance to the parties
if more details could be released about how such
decisions are made.

Equity Provisions

There has clearly been an expectation that enterprise
bargaining would be used to introduce provisions in
workplaces which would enhance EEO for women,
such as family leave, flexible working time arrange-
ments and childcare support. The Department of
Industrial Relations, in particular, has promoted this
aspect of enterprise bargaining very strongly.

Some agreements have addressed equity issues in a
very impressive way, but these represent a very small
number of agreements. Some examples of good equity
provisions include the Contship Containerlines/ASU
Agreement, which states at the outset that:

Employment in the company shall be based upon trust and

respect in a supportive environment within constructive processes
of consultation at all employment levels with its employees.

These processes shall provide for equal opportunity in
employment, and career advancement, by identification of the
training and development requirements to meet the needs of the
company.®

A Standard of Conduct Policy, which expressly
prohibits sexual harassment, and a grievance proce-
dure which can be used for sexual harassment com-
plaints, are appended to the agreement.

The Berrivale Orchards| AWU-FIME/AFMEU Agree-
ment contains a guarantee that the company is commit-
ted to providing a work environment free from sexual
harassment. Complaints will be taken seriously and
dealt with promptly, impartially and confidentially
Sexual harassment is defined at length through exam-

V

ples. Steps to be taken by employees wishing to
complain and management in response are explicitly
laid out’

The CSR Wood Panels/CFMEU Agreement contains the
most impressive EEO/ affirmative action clause found
to date.'® It defines the terms, sets out a program of
activities to be undertaken, and establishes a working
party to oversee and monitor progress. This group is
to comprise at least 50 per cent women.

The first step laid down is to ascertain the degree of
occupational segregation in the workforce covered by
the agreement, which will be addressed through an
agreed employee survey.

The next step is to ensure that women are repre-
sented across the full range of skill levels at each site,
to be addressed by providing apprenticeships and
traineeships to women in non-traditional work areas,
and providing increased on-the-job training for women
at each site.

There is a specific commitment to ensure “flint
women” are proportionally represented on all con-
sultative committees, to be achieved by offering train-
ing to women and creating an affirmative action
position in elections for these bodies.

The need for improved flexibility in work arrange-
ments and conditions for women workers will be
assessed by a survey of all women employees about
their views on impediments to better paying jobs and
options to minimise the conflicting demands of work
and family. In addition, a company-assisted childcare
service is to be trialled.

To improve the work environment for women work-
ers, a seminar is to be held at all sites for all employees
about affirmative action, sex discrimination and sexual
harassment.

This kind of program can bring about real change for
women in the workplace. The parties to this agree-
ment deserve many congratulations for their approach.
It is an excellent example of how enterprise bargaining
can bring about positive equity outcomes for women
employees. But sadly, this agreement appears to be the
exception rather than the rule.

Recent research conducted by the Labour and Indus-
try Research Unit at the University of Queensland
examined the extent to which gender equity matters
were covered in enterprise agreements. The study
concluded that while EEO provisions are common in
agreements, and while some workplaces have intro-
duced parental leave arrangements, other aspects of
gender equity remained “seriously underdeveloped”.!

A survey of employers conducted by the team in
Queensland showed that, of the 77 organisations which
responded, only 27 reported the existence of employ-
ment arrangements designed to advance women’s
careers. Only three of these 27 cases used enterprise
bargaining to establish the arrangements. Two employ-
ers offered childcare support, but not as a result of
enterprise bargaining. None of the three employers
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who had employment targets for women did so as a
result of an enterprise agreement. In only two cases
was parental leave included in an agreement.

The study concluded that enterprise bargaining is not
being used to secure work arrangements designed to
enhance gender equity. Where these arrangements
exist, they were more likely to have been established
prior to, or outside of, enterprise bargaining.

The hypothesis that low levels of women in a
workplace contributes to a low incidence of equity
measures in enterprise agreements was examined.
Little evidence of any association was found. Organi-
sations with high levels of women were only margin-
ally more likely to have EEO provisions and favourable
working time flexibility for women workers. These
firms were less likely to support child care, set employ-
ment targets for women or have paid parental leave.

So women have fared no better in highly feminised
workplaces than in male-dominated ones in securing
equity measures in agreements. If issues of concern to
women cannot make the enterprise bargaining agenda
in workplaces where women are in the majority, what
is the likelihood of advances in male-dominated
workplaces? There is obviously something going
wrong somewhere.

My submission to the 1994 Review of Wage Fixing
Principles dealt at length with the problem of ensuring
that women have a say in enterprise negotiations and
that their concerns are accommodated. Obviously, if
women are not being consulted, issues of concern to
women will not be addressed in agreements.

These considerations led to the inclusion in the rules
of a requirement that applications for certification of
enterprise agreements be accompanied by a statutory
declaration identifying “relevant employees” as de-
fined by the legislation — these include women - and
setting out how they were consulted and informed
about the agreement.

One year on, research such as that described above
indicates that there is every reason to be concerned
about the efficacy of these measures.

There are a number of issues involved. Firstly, there
is the question of the difference between consultation
with workers and providing them with information.

The requirement to “consult” must mean more than
simply providing information about how an agreement
already negotiated affects existing entitlements. “Con-
sultation” means being given the opportunity to raise
suggestions for inclusion and comments on proposals
all the way through the process. Just getting to vote
“yes” or “no” about the terms of a negotiated agree-
ment cannot be viewed as effective consultation.

Secondly, it is also not enough to have one or more
women represented on the negotiating committee. This
is a very important and necessary step, but it is not
sufficient in itself to ensure that women are properly
consulted. Active steps must be taken to involve
women at all levels. This will probably require special

~

arrangements such as holding consultations during
ordinary hours.

Thirdly, just consulting is not enough ~ the views
expressed by women must actually be taken into
account. In workplaces where women are under
represented, it is conceivable that a majority vote by
workers could approve an agreement that contains
provisions which could disadvantage women.

The University of Queensland research found that,
apart from all other considerations, women are less
likely than men to have their claims heard in enter-
prise negotiations. They investigated the level of
employee involvement in workplaces by asking re-
spondents whether non-managerial employees would
be involved in decisions about a major workplace
change that affected them. Responses were correlated
with the proportion of women in the workforce at each
workplace.

They found that as the proportion of women in a
workplace increased, so did the likelihood that staff
would be excluded from decision-making processes.
None of the all-male workplaces excluded staff from
decision-making processes, but almost a quarter of
firms with high levels of women did so. Eighty-five
per cent of all-male workplaces reported that levels of
employee involvement had increased over the last
year, but less than 40 per cent of female-dominated
workplaces did.

Making Better Agreements

Women are therefore more likely to be employed in
workplaces where employees have little or no say
about major decisions which affect them. The implica-
tions of this for women’s participation in enterprise
bargaining are obvious. If women in female-domi-
nated workplaces are more likely to be excluded from
decision-making processes, how much of a say can
they be getting in enterprise negotiations?

I am constantly being asked for information about
the effect of enterprise bargaining on women. Unfor-
tunately, I have to explain that this type of information
is very hard to come by. There are about four different
data bases collecting information, but all collect differ-'
ent data, all have gaps, and all have processing and
coding problems.

The Industrial Relations Act requires data to be
collected on the coverage of women workers. The
commission made it mandatory in the rules. But what
happens next? Is the data ever used or referred to
again? Is it utilised in further analysis of coverage
issues? With the exception of some work done by the
ACTU, the answer thus far, is “no”.

In order to monitor developments in bargaining, and
in order to encourage better agreements, access to
basic information about what is happening is required.

Accord Mark VIII contains a commitment to more
“framework” agreements. If we're starting to talk






