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Chapter 3

Enterprise Bargaining and Sex Discrimination

Sue Walpole

n the year to mid 1994, the world has

I changed dramatically. We are now living
and working in a very different
environment. Industrial regulation has
become more outwardly focused, looking
particularly at our international obligations.

For the first time in the federal arena, individual as
well as collective rights have been broadly recognised,
including access to dispute resolution. New classes of
employees have been recognised and given protection
and coverage. Third parties, such as myself, have been
given new roles and interests in the industrial relations
system as a whole.

Many aspects of employment are changing, the
definitions of people’s work are changing with
competency-based classifications, awards and training;
pay systems are changing with new evaluation systems
and productivity and performance-based pay; the
patterns of employment contracts are becoming more
varied, as are patterns of working time. Boundaries of
private and public life are shifting and legislative
changes reflect and support this shift.

All these issues pose new challenges for equal
employment opportunity. The chances of effectively
addressing them are probably greater with the
integrated approach across jurisdictions that the
Industrial Relations Reform Act represents.

Justice Mary Gaudron of the High Court has said:

“Equality is a meaningless abstraction unless it is
founded in economic security and economic strength.”

This statement not only sums up very important
aspirations, but also often expressed fears about
enterprise bargaining. At the 1993 Women,
Management and Industrial Relations conference, I
stressed the point that bargaining was what we made
of it. I also stressed the importance of involvement by
EEO practitioners from the beginning of the process if
pitfalls were to be avoided and opportunities made the
most of. Now, the message is essentially the same but
with some bonus points.

In 1992, the Sex Discrimination Act 1984 was amended
to provide that the Sex Discrimination Commissioner
could refer discriminatory awards to the Australian
Industrial Relations Commission (AIRC) and the
Industrial Relations Act was amended to require the
AIRC to remove the discrimination. The Industrial
Relations Reform Act 1993 (s.150A) provides for awards

to be reviewed every three years, and for
discriminatory provisions to be removed. Australia
can look forward to a non-discriminatory award
system'in three years. If there are discriminatory
provisions, the AIRC cannot certify agreements or
approve enterprise flexibility agreements (ss. 170MM,
170N).

These additional provisions need to be viewed in
light of the overall schema in which enterprise
bargaining takes place. Awards still exist. In fact, they
provide the critical safety net upon which the high wire
act of bargaining can be performed. S.150A requires
that this net be non-discriminatory and says, with its
schema of triennial reviews, that constant vigilance is
required.

Good Riddance

So, is it “Goodbye and good riddance to Boys’ Own
awards?” Unfortunately, it is not as simple as that.
Direct discrimination and gender exclusive language
can be picked up fairly easily (although they are still
there), but many other forms of discrimination are
more difficult to identify. There also are provisions
which are very likely to have a discriminatory effect
although they are not defined as applying to one sex or
the other. For example, provisions for differential
treatment of casuals and part timers are likely to have a
greater effect on women than on men because women
make up a greater proportion of the part-time and
casual workforces. Indeed, the absence of provisions
for part-time work jtself has been found to be
discriminatory in decisions in the United Kingdom (for
example, Home Office v. Homes; Cary v. Glasgow
Health Board).

Although it may appear that a provision is likely to
disadvantage women, proving that it was indirectly
discriminatory in terms of the Sex Discrimination Act
would require showing that a substantially higher
proportion of men could not be determined from
simply reviewing the award document. The approach
in the SDA currently emphasises equality of access
rather than equality of treatment, or of outcomes. The
definition of discrimination in ILO Convention 111,
which is referenced in the Industrial Relations Reform
Act is rather less restrictive, and would require only
that there is a “distinction, exclusion and preference ....
which has the effect of nullifying or impairing equality
of opportunity or treatment in employment or






