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Chapter 2

Inter-Connection of Discrimination & Industrial Law

Jane Innes

he purpose of this paper is to provide a legal

T overview of recent amendments to the Sex
Discrimination Act 1984 of key importance
to women engaged in the process of
enterprise bargaining or the negotiation of
award conditions.

The impact of the report of the Human Rights and
Equal Opportunity Commission on sex discrimination
in over-award wage payments is also briefly discussed.

Amendments to the Act

In December 1992, the Discrimination and Other
Legislation Act 1992 was passed to extend the Sex
Discrimination Act 1984 to cover federal industrial
awards and enterprise agreements certified under the
Industrial Relations Act 1988. Under the Government’s
reform package, individuals or representative groups
can now complain to the federal Sex Discrimination
Commissioner where award wage conditions
discriminate on the basis of sex. The Industrial
Relations Act has also been amended to require the
Industrial Relations Commission to review awards
referred under the Sex Discrimination Act.

The new legislative amendments link the great divide
of industrial law and discrimination law in the area of
wage regulation. For the first time a legislative
procedure for review has been introduced to
specifically target the removal of sex discrimination
within the award wage system. By establishing the
legal right to have discriminatory wage practices
reviewed the Sex Discrimination Act 1984 now
provides women wage earners with a new means to be
heard in the industrial wage process.

Just Rewards

The equal pay initiative brought forward by the
Government’s reforms coincides with the release of the
first report by the Human Rights and Equal
Opportunity Commission on the topic of equal pay and
sex discrimination in the wage process. The
commission’s report , Just Rewards , deals directly with
the problems of sex discrimination in the payment of
wages made outside the terms of industrial awards.
Although Just Rewards deals specifically with sex
discrimination in over-award payments, the report has
broader implications for wage fixing in general.

First it presents a timely focus on the future

uncertainties which lie ahead for Australian women in
a deregulated labour market. Second it highlights the
need for legal measures to protect the right to equal
treatment irrespective of sex in the payment of wage
rates. Third it provides a guide to the ways in which
the Sex Discrimination Act can be used to challenge
discriminatory wage practices. Just Rewards clearly
identifies sex discrimination in the payment of wage
rates as a continuing issue for Australian women in the
1990s.

Negotiating the Wage Gap

The ratio of women’s earnings to men’s has shown
only slight signs of improvement over the past 15
years. In 1977, full time adult non-managerial women
workers earned 81.01 per cent of male earnings. By
1991 this ratio had increased by only 2.69 per cent
percentage points to 83.70 per cent.

Present indications suggest that women wage earners
are hardly winners in the new industrial age of
enterprise wage bargaining Australian Bureau of
Statistics data for full time average weekly ordinary
time earnings showed that from May 1991 to May 1992
the male to female wage ratio had decreased from 84.5
per cent to 83.2 per cent . Figures for this same index
show that the annual average wage increase up till
August 1992 was approximately 4 per cent for men in
contrast to 2.4 per cent for women. The ABS
publication ABS, Women in Australia shows an overall
decrease in the female male earnings ratio for full year
full-time workers between 1985-1986 and 1989-1990.

The immediate and critical question is not how to
reduce existing inequalities between men and women’s
earnings, but rather how to keep the existing wage gap
from widening further. One possible strategy to
consider is the use of discrimination law.

Development of Discrimination Law

Australia’s discrimination laws remain largely
untested on the issue of sex discrimination in the
payment of wages. Unlike many overseas countries
where a large body of legal precedent exists on the
topic of wage discrimination, the Australian judicial
system has yet to address the issue of sex
discrimination in the determination of wage rates.

In a decentralised and deregulated industrial wage
system new forms of legal regulation are likely to play
an increased role in the adjudication of equal pay







