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Chapter 1

The Sex Discrimination Act & Enterprise Bargaining:

The New Amendments
Sue Walpole

his paper addresses the new role of the Sex
Discrimination Act (SDA) in the area of
women and industrial relations, and
suggests some ways that the objects of the
Act can be fostered in new agreements and
awards.

The new amendments to the SDA reflect the federal
Government’s recognition that enterprise bargaining, if
not carefully managed, could worsen the employment
position of Australian women.

Recent evidence from New Zealand makes this point,
data from contracts drawn up under their Employment
Contracts Act is now showing a widening of the wages
gap between men and women, as a result of the shift to
a decentralised wages system.!

The amendments to the federal Sex Discrimination
Act are a protective measure for Australian women in

. paid employment, and I hope to see them implemented
effectively over the next few years.

The application of sex discrimination law to
industrial relations is uncharted territory for most
industrial relations practitioners, and though many of
you here today appreciate and apply anti-
discrimination principles in industrial relations
practice, I think it is fair to say that the majority of
practitioners, and the structure of the industrial system
itself, have historically not taken adequate account of
the needs and problems of women in paid
employment.?

The shift to a decentralised industrial relations
system in Australia has been a topic of considerable
interest, concern and debate in Australia.

Many women’s groups are fearful of its impact.®

The ACTU is commited to the maintenance of an
award system with enterprise agreements negotiated

- by unions on top of industrial awards.

i The Australian Chamber of Commerce and Industry
¢ wants a free-for-all, with all employment conditions

| and benefits up for negotiation between the individual
: employer and employee.

Specific industry groups like the Metal Trades
Industry Association (MTIA) have called for a system
' somewhere between decentralisation and
 centralisation, with monitoring of agreements by the
- IRC, but they also question whether unions need to be
- the workers’ representatives in the process.

For the first time since coming to power in 1983, the
federal Government appears to be challenging its
traditional ally, the ACTU, over the role of both unions
and the award system in the shift to the enterprise.

Whatever the views of the various stakeholders, one
point is plain, we are stuck with enterprise bargaining
and we need to make the most of it. But if we are to do
this in a way which both protects women in
employment and overcomes some of the historical
deficiencies of the regulated system, we most ensure:
¢ That minimum conditions are protected (whether
that be through awards or through legislation).
¢ That monitoring of the effects of enterprise
bargaining occurs, so that the effects on women and
other less powerful groups can be recognised and
addressed.

T hope that the recent amendments to my Act can also
play a part in promoting equity for women at work.

These amendments came into effect on Jan. 13 this
year, and substantially broaden and strengthen the
scope of the Act.

Many of the amendments are a result of the Report of
the House of Representatives Standing Committee on
Legal and Constitutional Affairs Inquiry into Equal
Opportunity and Equal Status for Australian Women,
Half Way to Equal (known as the Lavarch Inquiry).

The terms of reference of this inquiry included an
examination of the extent to which the objects of the
Sex Discrimination Act had been achieved. :

The substantive amendments* which will have the
greatest impact on industrial relations practice include:
* Making discrimination in new awards and enterprise
agreements a ground for complaint.

* Making dismissal on the grounds of family
responsibilities a ground for complaint.

* Bringing victimisation into the Act as a ground for
complaint. :

Employment discrimination has always been the key
area for complaints of discrimination. In 1991-92, 90
per cent of all complaints of sex discrimination were in
the area of employment.

However, very few of these complaints concern
structural discrimination, such as terms and conditions
of employment (promotion, training, wages, bonuses,
overawards, classifications).

There are two major reasons for this:
¢ The section 40(1)(e) exemption which excludes
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industrial awards and agreements from the operation
of the Act, has created jurisdictional complications.

¢ The fact that trade unions have made little use of the
Sex Discrimination Act to tackle employment problems
faced by women.’

Without greater use and involvement of trade unions
in the operation of the legislation, the new amendments
will have limited impact.

The recent amendments provide the legislative
framework, the punitive stick, with which positive and
preventative work can be done to ensure that
enterprise agreements represent and protect the
interests of women. I do not believe that such work
would be as effective without a background of
legislative control. However, [ am also aware that the
promotion of equal employment opportunity (EEQ)
principles in enterprise bargaining should be more than
simply avoiding discrimination.

Hopefully, the vigilant monitoring of agreements,
and the opportunities created by these amendments to
the Act, will result in enterprise bargaining that assists
women.

I'would like to discuss the amendments with regard
to methods which both avoid complaints of
discrimination and promote opportunities for women.,

Dismissal and Family Responsibilities

The amendment complies with Article 8 of ILO
Convention 156, which requires that family
responsibilities shall not constitute a valid reason for
the termination of employment.

Amendments to the Act to cover this area are:

1. Provision of an additional ground of
discrimination of dismissal on the grounds of family
responsibilities of the employee, a characteristic that
persons with family responsibilities generally have
(such as need to care for children) or a characteristic
generally imputed to persons with family
responsibilities (for example that they cannot work at
night).

2. Unlike the grounds of sex, marital status and
pregnancy, this does not include indirect
discrimination.

3. Family responsibilities are defined in the Act to
mean responsibilities of the employee to care for, or
support, a dependent child of the employee, or any
other immediate family member,® who is in need of
care and support.

The amendment aims to protect those workers with
family responsibilities who are dismissed because, for
example, they may be unable to work 12 hour shifts, or
seven rostered days in a row.

Such agreements have occurred in traditionally male
areas of employment, and do little to encourage
women to enter non-traditional areas of work.

However, it is possible for agreements to recognise
the needs of workers with family responsibilities by
providing flexibility to allow for different working

arrangements for certain groups of workers. They can
both avoid discrimination and foster equal

employment opportunity.
Awards and Industrial Agreements

The aim of the amendments is to extend industrial
protection to women in a more deregulated
environment,

The amendments cover new federal awards,
industrial agreements, and workplace agreements
made after Jan. 13, 1993. They allow a complaint of
discrimination to be made under section 50a of the
SDA.

The Industrial Relations Act 1988 (IRA) has also been
amended.

The effect of the amendments is to limit the
exemption in section 40(1)(e) of the SDA.

Procedure

A procedure has been set up to allow individual
complainants access to the Industrial Relations
Commission.

The IRC jurisdiction is different from most other
jurisdictions. For example, unlike most tribunal and
court orders, awards deal with prospective rights. The
federal system is also currently based on registered
organisations of employers and employees.

The ability to appear and represent disputants before
the IRC has previously resided exclusively with these
registered organisations, and individuals cannot
appear.

The new amendments involves a procedure where
the initial complaint is made to the Human Rights and
Equal Opportunity Commission (HREOC) and referred
to the Sex Discrimination Commissioner (SDC).

If I consider that the award or agreement is
discriminatory, I then refer it to the IRC.

The parties to the award and agreement are notified
and the IRC convenes a hearing. Iam also a party. The
IRC will take into account my arguments and also
apply a public interest test.

The IRC therefore maintains jurisdiction if it is
necessary to vary, set aside or take any other action on
an award or agreement which is discriminatory.

I 'am currently developing a mechanism to allow
investigation at HREOC to determine whether to refer
anaward. This is different from the usual HREOC
conciliation procedure. Iam also discussing
procedural issues with the IRC.

What is a Discriminatory Award?

As a party to IRC proceedings, I will state why the
award or agreement complained of is discriminatory
under the SDA.

A discriminatory award or agreement under the IRA
is one that requires an act to be done in direct
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compliance with an award or certified agreement
which would be in breach of part 2 of the SDA.

Part 2 of the SDA sets out the circumstances where
discrimination will be prohibited. Particularly relevant
here are sections 14-16 which cover discrimination on
the grounds of sex, marital status, or pregnancy, in
employment and superannuation, for commission
agents, and for contract workers.

It is also unlawful to dismiss workers on the grounds
of family responsibilities.

The grounds of discrimination are sex, marital status,
and pregnancy, and in limited circumstances, family
responsibilities. Discrimination can be either direct or
indirect.

The meaning of these grounds is essential in
determining whether an award or agreement is actually
discriminatory.

Direct Discrimination

Direct discrimination is defined to occur: by reason of
the sex, marital status, pregnancy or family
responsibilities of the aggrieved person ora
characteristic appertaining to the sex, marital status, or
pregnancy of the aggrieved person or a characteristic
generally imputed to the sex of the aggrieved person.

The aggrieved person must have been treated less
favourably than a person of the opposite sex (or
different marital status, person who is not pregnant or
person with no family responsibilities) in circumstances
that are the same or not materially different.

Examples of Direct Discrimination

1. A women complains that an employer never offers her
overtime, whereas male co-workers are offered it when it is
available.

An investigation of the facts reveals that the
employer does not offer women overtime because they
believe women need to go home and look after their
families. There is no material

Human Rights and Equal Opportunity Commission and
Ors).

3. A survey undertaken for HREOC looked for
discriminatory clauses in federal awards in late 1991. If
these clauses were to re-appear in new awards or
agreements they could be the basis of a complaint.
Examples of these existing discriminatory clauses
include:

* Adoption leave is available to female employees
only.

* No woman under 18 is to perform shiftwork.

* No woman is allowed to work more than 36 hours a
week.

* Women are employed subject to the declaration of a
board, which can declare work unsuitable for women,
whether specified work is unsuitable, and whether
women should be allowed to perform shiftwork.
(Awards in aircraft and metal industries).

¢ The proportion of adult women and junior women
employed is decided by agreement between employer
and union and women are to work only in certain
designated areas (meat industry awards).

* A separate pay table exists for the payment of women
at a rate approved by the employer (rail industry).
 Employment of women in jobs exclusively performed
by men is by agreement with the union (meat
industry).

« Different travel allowances for men and women
(airlines).

The existence of discriminatory clauses in awards, such
as those described above, continues to be protected by
the section 40(1)(e) exemption.

Indirect Discrimination

Where women work in‘the same job and industry as
aman and receive less pay or suffer some other
employment restriction, then the direct discrimination
provisions of the Act should apply, as described above.

However, where the employment of men and women
is segregated by sex, with

difference between the male
and female worker (the
difference in their sex is nota
lawful material difference)
such as training, experience,
or skills which could provide
a reason for the overtime
restrictions. The assumption

Indirect discrimination occurs
where a requirement or condition
adversely effects a higher
proportion of persons of one sex
than persons of the other

women performing certain
specified tasks in certain
specified classifications
which are not performed by
men, it may be more
appropriate in some
circumstances to use the
indirect discrimination

that women should go home
early is a characteristic
imputed to sex and is therefore discriminatory.

2. A clause in an enterprise agreement allows for a married
employee to be paid at a higher living-away-from-home
allowance than single employees or employees in de facto
relationships. .

This may constitute discrimination on the grounds of
marital status. The Federal Court is due to hand down
a decision on this issue (Commonwealth of Australia v.

provisions by the Act.

Indirect discrimination occurs where a requirement
or condition adversely effects a higher proportion of
persons of one sex than persons of the other.

The requirement or condition could be wage rates,
redundancy allowances or conditions imposed to the
detriment of part time workers. However, the
requirement or condition must be one that is
unreasonable in regard to the circumstances of the case.

In section 50(a), an action in direct compliance with
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an award will not make an action unreasonable for the
purposes of the indirect discrimination provisions of
the SDA. Therefore an employer respondent cannot
argue that because the award allows part time workers
to be paid less on a pro-rata basis than full time
workers, that their action in continuing to require this
is a reasonable requirement or condition.

Examples of Indirect Discrimination

Awards or agreements which set out different
conditions for part time workers, may be indirectly
discriminatory.”

A case study for Just Rewards: Report on the Inquiry
into Sex Discrimination in Overaward
Payments®considered the issue of seniority pay in local
councils in Victoria.

Work in local government is highly sex segregated.
Community service work (home care, child care, meals
on wheels, day care) is overwhelmingly performed by
women and outdoor work (road construction and
maintenance, street sweeping, labouring) is
overwhelmingly performed by men.

Casual and part time work is concentrated in the
community service area. In

ensure that workplace bargains and new awards do not
discriminate indirectly.

It is important to encourage parties to concentrate on
more than simply avoiding the letter of anti-
discrimination legislation. It is sensible and economic
for workplaces to implement agreements which will
benefit women workers.

A number of pay issues relevant to women require
consideration in new enterprise agreements; in order to
avoid a widening of the pay gap. Careful consideration
of the issues involved could even result in its
narrowing.

The Department of Industrial Relations (DIR)
publication Workplace Bargains: The First 100 Agreements
points out that the main changes to pay arrangements
centre on the consolidation of allowances and their
absorption into total pay.’

The danger of this is that it may result in consistently
lower levels of pay for women, by embracing past
discrimination.

Two examples illustrate this:

1. In the community services case study I mentioned
earlier,"® a range of allowances paid to other local
government workers were not available to community

i service workers (work mainly

most councils, seniority pay
is received by permanent
workers only.

For example, in one
council, 25 community
service workers are
employed. All are women
and all are employed on a

A number of pay issues relevant
to women require consideration
in new enterprise agreements,
in order to avoid a widening of

the pay gap

performed by women). The
allowances were received by
outdoor workers (mainly men)
on the same classification.
They included industry
allowances, tool and
maintenance allowances, dirt
allowances, and allowances for

casual basis. None receive
the seniority payments. The
council’s 13 outdoor workers are male, permanent and
all of them receive the payment.

The result is that although many community service
workers are now on a higher skill band than most of
the outdoor workers (because of restructured awards),
they receive less take-home pay than male dominated
occupations, which are on lower skill bands.

This example of indirect discrimination could be the
basis of a complaint under the SDA because it concerns
overaward payments which are not exempt from the
Act. However, if the seniority payments were to
become part of a new award or agreement, the
procedure of a complaint could be made under the new
provisions.

Framing of New Awards

The amendments impact on the framing of new
awards and enterprise agreements.

Sex discrimination can occur in both the terms of an
agreement and the way it is implemented.

The terms of agreements should be considered to see
whether they advantage some and disadvantage others
on the basis gender. This approach will assist parties to

difficult, dangerous or
unpleasant conditions as well as attendance
allowances.

Outdoor workers generally receive these allowances
even if they are not applicable. Community Service
workers usually do not receive the few allowances they
are entitled to, and receive no allowances for dirt, or
unpleasant conditions or attendance allowances. The
reason is said to be administrative simplicity.

If these allowances were simply consolidated into an
enterprise agreement or new award as they stand, the
more highly skilled and highly graded community
service workers would continue to receive lower pay
than many of the less skilled occupations where men
predominate. There would be good grounds for a
complaint of sex discrimination.

2. In a large automotive plant women workers were
concentrated in process work while men were
concentrated in production, maintenance and
warehousing." Under the restructuring of the metal
industries award, it was found that process workers
carried more responsibility and required greater skills
than general hands. Therefore the general hands were
classified lower than the process workers. However,
the high overawards paid to general hands led to a pay
differential of $11 a week in favour of general hands.”






