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Chapter 9

Pay Inequity: Overaward Payments

Professor Ed Davis

his chapter will explore the evidence on
discrimination in overaward payments, its
nature, comparable British experience and
several strategies designed to tackle
discrimination. Conclusions will be drawn
at the end.

1. Data on Discrimination

In its submission to the Human Rights and Equal
Opportunity Commission (HREOC) inquiry into
possible sex discrimination in overaward payments the
Department of Industrial Relations (DIR) referred to
recent data collected by the Australian Bureau of
Statistics (ABS).

This survey (ABS Catalogue Number 6306.0, May
1990) indicated that average overaward earnings for
women and men are relatively small. Full-time adult
non-managerial women earn on average $6-90 per
week and men earn $13 per week. On this basis
women receive 53 per cent of the male rate.

The survey also showed that only 12.7 per cent of
women and 19.3 per cent of men received overawards
atall. Therefore, the average paid to those women in
receipt of overawards is $54.30 per week, while men
receive $67.40.

These women are paid 81 per cent of the comparable
male rate. On closer inspection of the ABS data there
are significant variations in the size of overaward pay
from industry to industry and in the ratio of female to
male overaward earnings (DIR, 1992:29).

Research conducted by Flora Gill and findings from
the Australian Workplace Industrial Relations Survey
(AWIRS) suggest that overaward pay may be more
widespread. Gill reported that her 1982 survey of firms
in NSW and Victoria demonstrated that 90 per cent of
establishments in her sample made some above award
payments.

She estimated that in the majority of cases, the
overaward rates were in the range of 5 to 15 per cent of
the award rates. This impression was reinforced by the
findings of a second survey carried out by Gill in 1987
(Gill, 1991:145-149). The AWIRS survey reported that
overawards are paid in 77 per cent of private sector
workplaces and are paid to over 50 per cent of workers
in 46 per cent of workplaces (Callus, 1991:42-44). It also
noted that overaward pay was more common in non-
union workplaces, which challenges the impression of

overaward pay as primarily the outcome of union-
management workplace bargaining.

The ACTU submission to the HREOC inquiry
commented that while the gap between average male
and female overaward pay remained significant, it had
narrowed appreciably in the mid and late 1980s.
Indeed the ACTU found that the difference between
male and female earnings in average weekly total
earnings, ordinary time earnings and award wages had
all diminished.

For instance, in 1983 full-time non-managerial adult
women earned 87.3 per cent of the male rate; in 1989
90.3 per cent. In 1984, women workers on average
earned 44.1 per cent of men’s overaward pay; in 1990
52.3 per cent. The ACTU argued that progress on all of
these fronts was assisted by National Wage Case
Decisions in 1986, 1988 and 1989. These awarded flat
wage increases to the benefit of those on lower rates of
pay.

Other important factors were significant increases in
supplementary payments, the adjustment of minimum
rates and the development of training and career
opportunities for a greater proportion of workers
(ACTU, 1991:8).

The data presented by the ABS indicate
unambiguously differences in the overaward payments
received by men and women. The Department of
Industrial Relations, the ACTU and the National Pay
Equity Coalition (NPEC) consider that these differences
are significant and need to be addressed.

The Confederation of Australian Industry (CAI)
disagrees. It considers the differences to be relatively
small and determined by various market factors. The
CAI concluded that, “there does not appear to be
evidence at the macro level that employer
discrimination is a factor of importance” (CAL:11). The
contribution of various factors to the differences in
earnings will be examined further in the next section.

2. The Nature of Discrimination

Many of the submissions to the inquiry have referred
to the complex and multifactor character of the forces
determining the differences in overaward pay. AWIRS
asked employers to cite their reasons for making
overaward payments. The two principle factors were
that award rates were thought to be too low and the
need to reward merit (DIR, 1992:63). The NPEC argues
that gender differences in overaward pay stem from
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the same sources as gender differences in other types of
earnings.

Women'’s work and skill are undervalued and
women are often in weaker bargaining positions.
Taking these points in turn, Dr Clare Burton and
others have indicated the process by which women'’s
skills have been undervalued (Burton, 1991:93-104).

Furthermore, women’s bargaining power has been
affected by the relatively low proportion of women
workers in unions.

In 1990, 34.6 per cent of women were union members
compared with 45.0 per cent of men (NPEC, 1991:51).
AWIRS found further that women workers where
unionised were the more likely to be represented by
inactive unions, where no union representatives
participated in joint regulation, rulemaking or
bargaining (DIR, 1992:72-3). Women also make up
approximately 80 per cent of the part-time workforce
and only a very small proportion of this group receive
overaward pay.

The NPEC canvasses a range of factors that may
induce employers to make overaward payments. They
may wish to reward individual workers for their skill,
effort or exercise of responsibility.

Similarly, they may view

so effectively that, for many, new technology was
synonymous with progress and therefore not to be
hindered.

Needless to say, technologies are designed and
packaged by particular groups and organisations to
serve their interests. Neither technology nor markets
can claim neutrality and the apparent legitimacy that
this confers.

Wage Bargaining & Overaward Pay

The Australian system of wage fixation has been
distinctive in its emphasis on centralised
determination.

Early in the 20th Century it entrenched the notion of
unequal pay.

The 1907 Harvester Judgement set the wage at a rate
sufficient to support an unskilled labourer, his wife and
three children. The Clothing Trades Case in 1919
determined that the basic female rate should be 54 per
cent of the male.

Women were paid less since it was assumed that they
only had themselves to support and they were also
considered disadvantaged by the “physical limitations

of their sex” (NPEC, 1991:30).

such pay as necessary to
attract and retain employees
or the pay may act as an
incentive to encourage higher
levels of performance.
Underlying these factors will
be forces reflecting union
strength, the state of the
product market and

Since the late 1960s however
centralised wage determination
has played a significant part in

diminishing the gap between

male and female earnings

Since the late 1960s
however centralised wage
determination has played a
significant part in
diminishing the gap between
male and female earnings.
Equal pay cases and National
Wage Cases which have
awarded flat wage increases

repercussions linked to the
technologies utilised.

Under these circumstances the
identification of discrimination is anything but
straightforward. But, as the NPEC argue, it isnota
case of “neutral” market forces rather than
discrimination shaping differences in overaward pay.

The forces of labour supply and demand are
themselves influenced by social perceptions of work
and judgements as to the appropriate employment and
set of rates for women:

...markets are institutions, operating, not in a vacuum, but on
the basis of historically-given circumstances, and their
operation cannot be arbitrarily equated with rationality.
Markets are not given, but socially constructed and perceived,
as are other social artefacts. (NPEC, 1991:26).

The defence then that differences are due to the
market is not sufficient since discrimination may be
expressed through the market.

A parallel may be drawn with discussions about the
virtues of new technology. A similar assumption
pervaded public discourse about new technology; its
neutrality was assumed and champions of new
technology drew on this to advance their case for the
introduction of particular technologies. This was done

or lifted minimum rates have
proved important. Against
this background, there has
been concern that greater reliance in wage fixing on
bargaining rather than centralised determination by the
Industrial Relations Commission will undermine the
progress made. The NPEC assert that, “Enterprise
bargaining will encourage unequal pay between men
and women and increase the gender wages’ gap”
(NPEC, 1991:63). The NPEC point to the greater
gender gap in overaward pay where more bargaining
prevails. Further, the NPEC indicate international
evidence which suggests that the greater the reliance
on enterprise bargaining, the greater the gender gap.
This point is reinforced by two researchers who
comment on Swedish experience that: “Recent trends
towards more decentralised collective bargaining have
been accompanied by a worsening of women'’s relative
pay position.” (Delsen and Veen, 1992:98)

A study of gender equality in 13 OECD countries
makes a similar point from a different angle. It
reported that, “centralised wage fixation is shown to be
positively and strongly associated with the relative
earnings of women” (Whitehouse, 1992:77). A further
positive influence was the level of government
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employment. The paper argued that there was greater
scope for the regulation of working conditions in public
employment and less exposure to market pressures.
The government sector therefore often set the pace in

. wage equality.

This concern has also surfaced in comments by the
Department of Industrial Relations and by the ACTU.
Senator Peter Cook, Minister for Industrial Relations,
noted in 1990 the contribution of centralised wage
determination to narrowing the gap between male and
female earnings (Cook, 1991:12). Iola Mathews, from
the ACTU, underlined this point. Flat wage increases
and supplementary payments had improved the
position of low paid workers, a large proportion of
whom are women (Mathews, 1991:54).

Indeed, some groups had made significant ad vances:
machinists in the clothing trades had gained 20 per cent
wage increases, home help workers in local
government 16 per cent and some clerical and
secretarial workers had gained 10 per cent during a
period when the “going rate”

or depart from established standards on hours of work,
paid annual leave and long service leave. Agreements
must also be negotiated through a single bargaining
unit and this should help ensure that all workers are
represented (Equal Pay Unit Newsletter, 1992, No.2).
Working against this is the fact that women often start
from a different bargaining position. Women are more
likely to work part-time, they are less and more poorly
unionised and they have been concentrated in
industries and occupations characterised by low pay
and inferior conditions (Robertson, 1992:19). Increased
reliance on bargaining therefore may well unpick
progress made over the past 20 years.

Pay Equity in Britain

Wright and Ermisch, reviewing gender
discrimination in the British labour market, remark that
“women’s wages, on average, are much lower than
men’s wages in Great Britain”. They estimate that
women’s pay in 1980 would
have been 20 per cent higher

was 4 per cent.

In 1991, however, both
government and the ACTU
decided to seek increased
reliance in wage fixing on
workplace bargaining and a
corresponding reduction in
the influence of the -
Australian Industrial
Relations Commission.

In 1991, however, both
government and the ACTU
decided to seek increased
reliance in wage fixing on
workplace bargaining

in the absence of ,
discrimination. In their view,
the 1970 Equal Pay Act, the
1975 Sex Discrimination Act
and the 1975 Employment
Protection Act have all
contributed to a reduction in
the size of the gap (Wright
and Ermisch, 1991:508-523).

At a conference held in mid
1991 the Minister for
Industrial Relations and the President of the ACTU
stressed that action should be taken to ensure that more
reliance on enterprise bargaining did not lead to a
resurgence of pay inequity. Senator Peter Cook
commented that:

The government wants the gains made by workplace
bargaining to be distributed with equity as well as
productivity in view.... The government has therefore
developed guidelines which seek to ensure that all employees
including women take part fully in any negotiations and that
any agreements reached will be genuine and fair (Cook,
1992:3).

ACTU President Martin Ferguson commented that
“workplace bargaining is a fact of economic, industrial
and political life” (Ferguson, 1992:6-7). The challenge
now was to ensure that bargaining did not lead to a
reduction in women’s relative earnings. Rather, it
should lead to opportunities to improve the pay,
conditions and opportunities for women at work. The
ACTU, he asserted, sought equity and flexibility from
the new approach.

Further signs of government sensitivity on this score
are to be found in the Unit Newsletter produced by the
Equal Pay Unit in the Department of Industrial
Relations. This has noted that bargained agreements
must not involve reductions in ordinary time earnings

The Equal Opportunities

Commission (EOC) agrees
that the gap is substantial but considers that there was
little further narrowing during the 1980s. During this
decade women'’s average hourly earnings were
approximately 74 per cent of the male rate (EOC,
1991:1).

In a report by Industrial Relations Services (IRS) Pay
and Gender in Britain, commissioned by the EOC,
reference is made to the complexity of British pay
structures and the myriad of influences affecting the
outcome. The research team note the difficulty that
employers have had understanding and applying
“equal pay for work of equal value”. The concept is
apparently alien to British employers: few know very
much about pay equity; fewer monitor it (IRS, 1991:1 -

| and 11). The EOC points to the importance of the

legislation on pay equity passed in Britain and also to
Article 119 of the Treaty of Rome which binds
employers throughout the European Community (EC)
to provide equal pay for equal work (including work
of equal value) for men and women free of all sex
discrimination.

In 1981 the European Commission successfully
commenced proceedings against the British
Government, charging it with failing to introduce
measures to promote equal pay. The British -
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F Government was compelled to amend the 1970 Equal
- Pay Act. The intent of the amended legislation has
been thwarted however by the complexity of the
regulations and the ease with which challenges have
been mounted to rulings.

Lengthy delays and appeals have been common. The
EOC reported that on average less than 20 claims were
decided each year between 1984 and 1989, with the
average length of a case being 17 months:

One case in the finance sector which lasted almost three years
before the women were successful at the industrial tribunal
cost the women'’s trade union and the EOC well over 100,000
pounds. The employer has appealed to the Employment
Appeal Tribunal. This means that more time and money will
be expended before the claims are finally determined (EOC,
1990:2)

The EOC considers the present legislation to be
ineffective in the battle for equal pay and arguably an
inadequate discharge by the government of its
obligation within the EC. The IRS has commented on
the issue of merit pay which probably comes closest to
the overaward payments made in Australia. Asin
Australia, various factors are seen to influence merit
pay including employer judgement on the rates
required to recruit and retain staff and recognise good
‘performance. The IRS notes that the schemes are
typically ad hoc and there is little monitoring of the
gender distribution of payments. Also of concern
employees are rarely well informed about the
payments and their rationale and there are few appeal
processes available. The IRS comment that where
women predominate in employment, the pay structure
is less likely to provide additional payments. Even
where women are eligible on an equal basis, they do
not receive payments to the same extent as men (IRS,
1991:79).

Britain: Strategies for Change

The EOC has identified a broad list of concerns
regarding the situation of women at work. The
bargaining agenda is commonly narrow, dominated by
pay and neglects matters such as childcare, flexible
working hours and parental leave. Low priority is
attached to management training in equal opportunity
and equal value. Management and union negotiators
rarely display knowledge and understanding of their
legal obligations to pursue equal pay (Colling and
Dickens, 1989). In Negotiating for Equality the EOC
makes the following recommendations designed to
combat discrimination through collective bargaining:

* Negotiators should draw up an equal opportunity
policy statement.

* Joint union and management equality working
parties should be established with appropriate gender
representation. The working parties should be given
sufficient time and resources to pursue equal
opportunity at work. ‘

* All agreements should be analysed to identify

where discrimination may be occurring and action
should be taken to eliminate discriminatory terms.

* Attention should be paid to the level and nature of
employment according to gender.

¢ Information should be collected on wages, overtime
and additional payments.

* There should be regular monitoring;

¢ If male average hourly earnings exceed the female
rate, then the job evaluation and grading systems
employed should be investigated to ascertain if bias is a
factor.

* The extent of occupational segregation should be
examined.

* The views of employees in the most poorly paid
jobs should be sought and their training needs.

* Efforts should be made to redesign the worst jobs,
providing training and promotion opportunities for
incumbents.

4. Submission to HREOC Inquiry

Policy recommendations are contained in the
submissions made by the DIR, the ACTU and the
NPEC. Also of interest are comments made by the
Labour Research Centre (LRC) on the basis of a case
study on pay equity and overaward pay in the metal
industry (LRC, 1992).

(i) The DIR indicated that government had taken
action on several fronts to promote pay equity. It
pointed to its ratification of International Labour
Organisation Convention 156 on Workers with Family
Responsibilitics, the establishment of a Work and
Family Unit and an Equal Pay Unit within the DIR and
its support for the Affirmative Action Agency (DIR,
1992:91-93). With regard to tackling discrimination in
overaward pay, it recommended that HREOC
investigate any complaints brought to it regarding
direct or indirect discrimination. In order to do this
effectively the Commission must spell out clearly the
criteria which will influence its judgements. The
difficult task facing the Commission will be the
separation of discrimination from other factors likely to
influence the size and pattern of overaward payments.

The DIR’s second recommendation was that HREOC
should act to educate and raise general awareness of
measures which will assist in the reduction of gender
overaward differentials. As part of this HREOC is
encouraged by government to undertake industry-
based studies of factors contributing to overaward
differentials. The DIR has suggested that there is scope
for educational and promotional activities undertaken
jointly by HREOC and the DIR’s Equal Pay Unit (DIR,
1992:96-98).

(i) Inits submission the ACTU declared that wage
determination should provide access to conciliation
and arbitration; that awards should continue to
underpin the system and that centrally determined
general wage increases should not be precluded. The






