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Chapter 10

The Sex Discrimination Act and EEO

Quentin Bryce AO

wish to describe the role that the Sex
Discrimination Act 1984 has in promoting
EEO for women and to present some case
studies to highlight the kinds of
discrimination and barriers to EEO which
women continue to face in the workplace.

The Sex Discrimination Act (The Act or The SDA) can
play a role in addressing discrimination, but there are
some limitations.

Australia has ratified several international
conventions which help to establish women’s rights,
and in particular, their rights in relations to work.

Australia is a signatory to the International Labor
Convention (ILO) 100, known as the Equal
Remuneration Convention which requires all ratifying
countries to ensure the application to all workers of the
principle of equal remuneration for men and women
workers for work of equal value.

This convention provides that all people have the
right to equal treatment in employment and occupation
without discrimination on the basis of sex, race, colour,
national extraction, social origin, religion or political
opinion.

International Labour Convention 156: Workers with
Family Responsibilities was ratified by Australia in
March 1990 and is another most welcome commitment
to protecting and promoting the rights of both women
and men with dependents at work.

However, the primary expression of the rights of
women is the United Nations Convention on the
elimination of all forms of discrimination against
women which was signed by Australia in 1980 and
ratified in 1983. This Convention is known by its
acronym, Cedaw.

Cedaw is explicit on the need to eliminate
discrimination against women in their working lives.
Article 11 notes:

States parties shall take all appropriate measures to eliminate
discrimination against women in the field of employment in

order to ensure, on a basis of equality of men and women, the
same rights, in particular:

(a) The right to work as an inalienable right of all human
beings

(b) The right to the same employment opportunities, induding
the application of the same criteria for selection in matters of
employment

(¢) The right to free choice of profession and employment, the
right to promotion, job security and all benefits and conditions
of service and the right to receive vocational training and

retraining, including apprenticeships

(d) The right to equal remuneration, including benefits, and to
equal treatment in respect of work of equal value, as well as
equality of treatment in the evaluation of the quality of work

(e) The right to social security

(f) The right to protection of health and safety in working
conditions, indluding the safeguarding of the function of
reproduction.

The Object of the Act

The Sex Discrimination Act was enacted by the
federal Government in 1984 in pursuance of its
international obligations under Cedaw.

The objects of the Act are to give effect to certain
provisions of Cedaw and to eliminate, so far asis
possible, discrimination against persons on the ground
of sex, marital status or pregnancy in the areas of work,
accommodation, education, the provision of goods,
facilities and services, the disposal of land, the activities
of clubs, and the administration of Commonwealth
laws and programs.

The Act also seeks to eliminate, so far as is possible,
discrimination involving sexual harassment in the
workplace and in educational institutions and to
promote recognition and acceptance within the
community of the principle of the equality of men and
women,

Division 3 of the Act deals with discrimination
involving sexual harassment. This is defined as an
unwelcome sexual advance, or request for sexual
favours, or other unwelcome conduct of a sexual nature
directed to a person where that person has reason to
believe that rejecting or refusing the advance would
disadvantage that person in any way in connection
with employment or work. Sections 5, 6 and 7 define
discrimination on the grounds of sex, marital status
and pregnancy and section 14 defines discrimination in
employment. Section 14 says:

(1) It is unlawful for an employer to discriminate against a

person on the grounds of the person’s sex, marital status or
pregnancy: .

(a) In the arrangements made for the purpose of determining
who should be offered employment;

(b) In determining who should be offered employment; or
() In the terms or conditions on which employment is offered.

(2) It is unlawful for an employer to discriminate against an
employee on the ground of the employee’s sex, marital status
or pregnancy:
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(a) In the terms or conditions of employment that the employer
affords the employee;

(b) By denying the employee access, or limiting the employee’s
access, to opportunities for promotion, transfer or training, or
to any other benefits associated with employment;

(c) By dismissing the employee; or

(d) By subjecting the employee to any other detriment.

Thus the protection and safeguarding of women’s
rights at work are broad ranging.

However, a number of important exemptions to the
Act limit its effectiveness. These exemptions mean that
the Act has a much narrower coverage than, for
example, the federal Race Discrimination Act.!

How do the employment provisions of the SDA
relate to issues of EEO? How do EEO and sex
discrimination fit in with each other? I considered the
relationship between equal employment opportunity,
affirmative action and sex discrimination at this
conference two years ago in my paper “More Arrows to
Fire,”? so I do not propose to go into any detail again,
suffice it to say that EEO programs provide for action
to be taken to enable members of disadvantaged
groups to compete on equal terms with the mainstream
population and sex discrimination legislation assists
EEO by prohibiting
discriminatory practices.

legislation, the Sex Discrimination Act, have an
important role in combating the continuing
discrimination faced by women at work, especially as
Australia moves towards a less centralised industrial
relations system.

This is not to deny the gains which have been made
by women at work over the 1980s. For example, we
have witnessed the steady rise in women’s award pay
over the Accord period in comparison with men’s
award pay (women now earn 91.7 per cent of men’s
award pay). ®

This has been helped by the introduction of
procedures such as the minimum rates adjustment
process. This has allowed women in lower paid areas
of the workforce to compare their work skills,
responsibilities and pay to higher paid areas in metals
and building. It means that traditionally male and
female occupations can be compared to the work of a
trades person. In doing so, it opens up previously
“untouchable” wage relativities.

However, there is no question that women have a
long way to go. Women are concentrated in part time
and casual work; many have little access to training
and career paths. This is particularly important given
the growth of the part time workforce.

The proportion of part-

Good EEO practice would
mean that there would be a
much smaller role for the SDA
in employment discrimination
matters. However, we have a
substantial workload in front of
us at present. The majority of
all complaints (56 per cent)

Good EEO practice would
mean that there would
be a much smaller role for the
SDA in employment
discrimination matters

time jobs has grown from'
16.4 per cent in 1980 to 24.2
per cent in June 1992. More
than two thirds of these jobs
are held by women, many
with dependent children.
There is also the
continuing segregation of

made to the Human Rights and
Equal Opportunity Commission are within the
jurisdiction of the Sex Discrimination Act.®

And the majority of these are in the employment
area, 86 per cent of all complaints made under the SDA
relate to discrimination in employment.*

This does not mean that discrimination in other areas
has been eliminated, rather it indicates the expanding
number and role of women in the paid workforce and
the growing awareness by women that discrimination
at work is unlawful.

Employment discrimination has a particular edge
which other forms of discrimination do not have. It has
an immediate economic impact on a woman'’s life. If
you are refused a game of golf because you are a
woman, you will be angry but not devastated. If you
lose your job because you are pregnant, then you may
be. If a woman is paid less than a man doing the same
or a similar job, then it carries costs not only for her, but
often for her family as well.

For these reasons, the core of the work undertaken by
the Sex Discrimination Commissioner is likely to be
employment discrimination for some time to come.

Both the Affirmative Action Actand its “sister”

women in the lower
hierarchies of jobs and work and the persistent
indirect/systemic discrimination which women face
when trying to combine work and family.

The SDA and the Affirmative Action Act have an
important role to play in these areas. They express
Australia’s legislative commitment to promoting
equality for women at work.

Margaret Thornton notes:

The choice of a legislative path as a means of ameliorating the
condition of women’s working lives is one which is inevitably
fraught with ambiguities. Law is not neutral ... it simply
cannot take on a radically new set of precepts and values and
instantaneously shed the old ones at the behest of a legislative
mandate.®

Professor Thornton points out that in itself, a
statutory proscription against sex discrimination is also
a radical notion because law has played a significant
role in constructing men as dominant and women as
subordinate in any familial, social or political
relationship.”_To have a law which prohibits
discrimination is therefore a major achievement for
women.

My colleague Dr Anne Summers noted in her address
on the eighth anniversary of the Sex Discrimination Act
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on July 31 1992, that the SDA may not be perfect but it
is much better to have a law and work towards its
improvement than to have no law at all.

The Act makes discrimination on the basis of sex,
marital status or pregnancy unlawful, from the start of
the employment process, the initial advertisement for
employment, the selection interview, denial of
opportunities for promotion and training, through to
dismissal.

Let me move on to some case studies. They have
been chosen to highlight the potential of the Act to
protect women’s right to equal opportunity at the
workplace.

One important aspect of the first case study is that the
nature of the employment sought by the three young
women was in an area which was heavily male
dominated, cadet engineering.

It is well known that the persisting sex segregation of
the workforce in Australia continues to be a major
reason for the continuing inequality faced by
Australian women.

Indeed, many commentators believe that gender
segregation at work is the most important cause of the
wages gap between men and women in western
economies.®

A Bureau of Statistics Survey in 1990 found that after
a decade of efforts to open up traditional male trades to
women, female workers make up only:

® 2.2 percent of electrical trades workers

* 1.5 per cent of metal trades workers

* 0.8 per cent of vehicle trades workers

* 3.7 per cent of engineers and building professionals

* 1.6 per cent of building tradespeople

* 1.4 per cent of construction and mining labourers

¢ 3.1 per cent of members of
parliament and government-

Case Study 1: Discrimination at the
Interview: The Telecom Case

In a recent hearing by HREOC Commissioner
O’Connor, damages were awarded to three young
women who alleged unlawful sex discrimination in
selection interviews. The Commission found that the
method and content of the selection interviews
amounted to unlawful sex discrimination because the
women were treated differently from male applicants.

The particularly disturbing aspects of this case are the
nature and the tone of the questions directed to these
women. All three claimed that the interviews were
unfair because they included reference to irrelevant
material, were conducted in an intimidatory way and
were very aggressive. All were extremely upset after
their interviews, and one gave up her engineering
course for a time after the interview.

Questions put to one or all of the female applicants
who lodged the complaints inquired, for instance,
whether the applicant came from the western suburbs
of Melbourne, and what her parents did for a living;
what one applicant thought of Bob Hawke, and who
she voted for; who the Governor General of Australia
was, and who was the Governor General (sic) of
Victoria and how all applicants considered they would
work in a male-dominated work environment. One
candidate was asked to list words beginning with “M”
which have to do with management, and offering the
word “men” as the first word.

Further, a range of intimidatory and aggressive
questions was put to all applicants concerning technical
matters. All applicants said the interviewers would not

tell them whether they were

appointed officials
® 9 per cent of police
* 10 per cent of managers
In contrast, women make up
* 90 per cent of nurses
® 68 per cent of
schoolteachers
* 77 per cent of clerical staff
* 64 per cent of sales and

service workers.

The difficulties women face
in moving into non- traditional areas are a source of
continuing concern. As one writer has commented:

It comes as no surprise to hear that women entering previously
all-male work sites, which are likely to bring higher wage
packets and prestige, may also face sexual harassment.?

They may also face hostility and antagonism from
their male colleagues. An important example of this
was seen in the Jane Hill case.®

My first case study emphasises some of the
difficulties associated with simply trying to find a job
in a male dominated area.!!

right or not when
All three claimed that the questioned about these
. . . matters, and they felt that
interviews were unfair because their responses were treated
they included reference to in a contemptuous and
. . belittling way.
1rrelevan't mat.erzftl, were Commissioner Kevin
conducted in an intimidatory O’Connor found that
Y Ty aggr applicant thought of Bob
Hawke were insensitive and
inappropriate ways of

testing candidates’ knowledge of Telecom and its
relationship with government and industry, which was
the alleged reason for this particular question.

Further, he found that listing words concerned with
management beginning with “M” was childish, and
involved a form of quizzing which would cause many
interviewees to feel intimidated. The listing of “men”
as the first word of significance was also found to be
insensitive, especially as it might be construed by a
female applicant as sexist.

One of the interesting points about this case is that
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Telecom had issued guidelines for interviewing
members of disadvantaged groups. They stated that
wherever possible, the interview panel should include
a woman, and that men and women applicants should
be interviewed in the same way.

The guidelines also advised that interviewers may
need to examine and revise their own assumptions
about the working patterns and lifestyles of women
today. It was found that there was a failure by the
interviewing panel to observe these key aspects of the
guidelines.

Several other aspects of the guidelines were ignored,
in particular, those concerned with Telecom’s policy of
equal employment opportunity including those
positions which have traditionally been regarded as
appropriate for one sex only. Commissioner O’Connor
had considerable doubts as to whether these guidelines
were observed and he seriously doubted whether
Telecom had achieved any real progress in ensuring
that its policy was understood and applied in the
engineering area of the organisation. The
Commissioner said that this apparent failure was of
particular concern when related to cadet engineering
recruitment.

The case has important implications for organisations
which are male dominated, or which have key areas
which are male dominated. It brings into sharp relief
the importance of not simply developing guidelines on
recruitment but also implementing guidelines for
interviews involving women applicants.

In particular there is the need for more sensitive
procedures to deal with women seeking to enter
traditionally male areas and to raise awareness about
the guidelines as they deal with procedures affecting
women. Damages were awarded to the women on the
basis of the emotional distress that they suffered.

Case Study 2: Sex Discrimination
in Promotion

This case concerns a woman employed by a federal
government statutory authority who was the only
female in her area of work. Her claim was that she had
been continually overlooked for higher duties
vacancies, including occasions when men who were
clearly less qualified were selected. She also claimed
that in general she was not given the same calibre of
work as male employees.

The findings and recommendations of an internal
review committee supported the view that the woman
had been discriminated against.

The complainant did not wish to continue in
employment with the respondent, and the matter was
settled when the respondent agreed to pay the
complainant a considerable sum, including all
entitlements due and the equivalent of a year’s salary.

There has also been a number of important
conciliated matters and one hearing concerning

pregnancy discrimination.

Discrimination on the grounds of pregnancy has been
a matter of growing concern for anti-discrimination
agencies.

The recent inquiry by the NSW Anti-Discrimination
Board examined the problems faced by pregnant
workers. At the HREOC, the proportion of pregnancy
discrimination complaints has almost doubled from
10.5 per cent in 1986 to 19.42 per cent in 1990-91.12
Several cases dealt with by HREOC illuminate both the
possible advantages and the limitations of anti-
discrimination legislation.

Case Study 3: Indirect Discrimination
in Bonus Payments

The third case involves a conciliated matter brought
by a union on behalf of a pregnant woman member in
the finance sector.

The complaint concerned the payment of a
performance-based bonus scheme, payments for which
fell due on a fixed annual date and which accrued over
a fixed 12 month period. The complainant had worked
through the relevant 12 month period but had
commenced maternity leave just prior to the pay-out
date.

The union claimed that she did not receive the bonus
because there was an unstated policy that employees
who commenced maternity leave prior to the pay-out
date had to return to work to make up the difference -
between the date they started leave and the payout
date before becoming eligible for the bonus. That is,
workers on maternity leave were treated in a less
favourable way than other workers with regard to this
payment.

The matter was conciliated when the respondent
agreed to pay the entitlement to the complainant, and
amended its letter of advice concerning the scheme to
make clear the requirements of the scheme to any
employees intending to take maternity leave.

Significantly, the respondent also agreed to consider
the merits of any similar cases brought to its attention
by the union.

This case is important for several reasons.

First, it demonstrates the role that the union can play
in pursuing complaints on behalf of its women
members. It is one of very few cases brought by unions
on behalf of women. v

Second, the union managed to use the case to change
corporate policy in this area, and thus managed to use
the case as a precedent.

Third, it demonstrates how discrimination on the
basis of women’s childbearing and family
responsibilities can be relatively subtle and indirect,
but which nonetheless can contribute to women'’s lower
pay and position at work.

By taking up this woman’s case, the union
contributed to the growing awareness of the intricate






