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Chapter 8

Lessons from International Sex Discrimination Cases

Quentin Bryce

hy should a Sex Discrimination
Commissioner talk about equal
employment opportunity. The answer is
that the dividing line between sex
discrimination and EEO is sometimes
blurred. Let me explain the way the two
issues relate.

The anti-discrimination legislation which the Human
Rights and Equal Opportunity Commission (HREOC)
administers is intended to provide protection and
assistance to members of groups which are
disadvantaged by comparison with the mainstream
population. It forbids discriminatory action. The Sex
Discrimination Act 1984 (Cwlth) prohibits
discrimination on the grounds of sex, marital status or
pregnancy in the areas of employment, education, the
provision of goods, facilities and services, the disposal
of land, the activities of clubs and the administration of
Commonwealth laws and programs.!

Equal opportunity programs provide for action to be
taken to enable members of disadvantaged groups to
compete on equal terms with the mainstream
population. Such programs operate mainly in the
employment area and are designed to get the group
members up to the starting gate with others in the
population to compete for jobs, promotions and other
employment opportunities.

Sex discrimination legislation assists equal
employment opportunity by prohibiting discriminatory
practices. Itis part of the struggle for “employment
equity” 2and “barrier free environments”*

Discrimination in Employment

Discrimination occurs when a person is treated
differently because of group categorisation without any
rational relation to the potential of the individual for
contribution to the common interest, that is, the
application of a policy which treats one group
differently from another.

Indirect discrimination occurs when a policy or
practice which, on the face of it appears to be neutral or
non-discriminatory, by its operation discriminates
against one particular group of persons.

Most sex discrimination complaints under the Sex
Discrimination Act arise in the area of employment. In
the period 1 August 1984 to 30 June 1989, 2139 of the
total of 3433 complaints received were in the field of

employment.* This is a high proportion given that the
Act does not cover employment by States.

Recent Developments

I have looked in the past at trends in sex
discrimination in Australia such as: the increase in the
number of employment complaints, including
complaints about sexual harassment; the discrimination
which occurs when women are pregnant or work part-
time; and the difficulty of proving indirect
discrimination. I will focus on recent developments in
sex discrimination law overseas and examine recent
decisions in sex discrimination law in the United
Kingdom, Canada and New Zealand and link them to
recent Australian decisions. The paper will draw out
common themes and note differences in order to gain
an understanding of the direction of sex discrimination
law.

Some of the cases discussed are specifically related to
the particular legislative provisions and none of them
are strictly binding on Australian courts and tribunals.
However, cases from those countries provide insights.
Deficiencies which should be remedied are highlighted
by analysing the cases.

We must always ask whether there is divergence
between what the law is doing and what women need
and whether there is a better way to fight
discrimination. We have opportunities to improve our
legislation and amend our approach?; thinking about
overseas experience sharpens our focus. Australian
developments tend to lag somewhat behind those
overseas and we can predict that issues arising there
will appear here.

I should also explain that I will examine cases
because of the importance of case law in those four
common law countries where the law is built upon
precedent. Justice Murphy of the Australian High
Court once said the doctrine of precedent is eminently
suitable for a country overwhelming populated by
sheep, but it does have the advantage of allowing the
law to grow and develop and respond to social
changes.

Increasingly in Australia our courts are willing to
consider overseas authorities to guide their decision
making. A good example of this is the recent Western
Australian case, Director-General of Community Services
v. Pam Bowie,* which I will discuss later.”

In the course of examining the overseas authorities it







