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Chapter 11
Flexible Work Patterns

Elise Callander

T he issue of flexible work patterns

encompasses many dimensions. In this
paper I will address what I consider to be
the three most important dimensions, that of
the industrial relations, social and economic
context in which the debate on flexible work
patterns has evolved. All of these contexts
are inter-related.

I will begin by looking at the industrial relations
context and in particular at the legal framework in
which work patterns are determined - the operation of
industrial awards. Industrial awards determine
“ordinary hours of work” and “working time
arrangements” available to both individuals and to
companies. In both of these areas of industrial
regulation there is the potential to create a more flexible
working environment both for companies and for
individuals.

Industrial Relations Context

In many respects the industrial context is the most
important context because it is the most structured and
has therefore been more difficult to change. Current
award conditions have been established over a period
of time, often as a result of arbitration, and until the
mid 1980s have been considered to be “a given”.

To realise the importance of the industrial context it
is estimated that some 90 per cent of the Australian
workforce is employed under awards of either the
Australian Industrial Relation Commission or of the six
State tribunals. The purpose of awards is, and has
been, to provide the parameter within which a contract
of employment is developed. Awards do not replace
the contract of employment which is based on common
law principles, but standardise most of the terms and
conditions an employer can offer an employee who is
covered by an award.

It is illegal for someone to contract out of the award.
This is a very important aspect when considering the
concept of ordinary hours and the type of working
patterns that employers can and do offer potential and
current employees. For example, it is illegal to pay
someone less than the award rate of pay. It is also
illegal to employ someone as a full-time worker and
not pay them for 38 ordinary hours of work even if
they may in effect work the 38 hours or some of those
38 hours outside the ordinary hours.

Employers do not determine ordinary hours, awards
do. To employ outside ordinary hours employers have
to pay penalties. What this means is that because of
award restrictions employees often cannot work the
hours that would suit them. Such restrictions mean
that employees have to fit the competing demands
placed on their time around working hours.

As awards have increased their coverage over the
number of employees in the Australian workforce the
trend has been to restrict the number of hours a person
can work in ordinary time. Part of this restriction has
been by reducing the number of hours a person can
work in any one week, and also the spread of hours
that constitute ordinary time.

A typical award provision in relation to ordinary
hours in a non-shift area is that ordinary hours are
defined to be between approximately 8.00 am and 5.30-
6.00 pm, Monday to Friday. A person working under
such an award who works outside those hours, even if
some of that work is part of the 38 hours in the week,
has to be paid 38 hours at ordinary time and then the
additional hours at overtime.

One way to overcome this restriction is of course to
introduce shiftwork. However, most shiftwork has to
be paid at a premium and again has generally been
restricted to no more than eight to 10 hours in anyone
shift. There are of course some exceptions in that
resource projects in remote areas often work a 12-hour-
on, 12-hour-off shift over seven or 14 days with the
next seven or 14 days off before the work cycle starts
again. There have also been some agreements
providing for 12-hour shifts in some greenfield
manufacturing areas but generally ordinary hours are
limited to eight to nine hours a day.

This creates problems of inflexibility in many areas.
Obviously the manufacturing industry in many cases
would like to be able to work longer shifts or to work
on a continuous basis and many do, but pay a
premium. However, the inherent inflexibility in
current working time arrangements is even more
obvious if we turn to areas where there is a client
demand outside of ordinary hours determined by an
award. In many cases that client demand is not met
because of the additional costs of working outside
ordinary hours. The hospitality industry, tourism
industry, welfare industry and retail industry are all
areas where clients/customers are not receiving the
service they wish because of the additional costs of
providing that service outside so-called ordinary hours,






