Making the Link

Appendix 2

Pregnancy Guidelines: General Principles
Excerpt from Pregnancy Guidelines, a report of HREOC's National

Pregnancy and Work Inquiry

Pregnancy Discrimination at Work

Pregnancy isa normal, healthy phvsical condition
that many women experience. Various laws have been
put in place to ensure that pregnant wemen are not
dizadvantaged in thetr emploviment because of thear
Pregnaney.

[he Sex Discrimination Act 1984 (Cthy (Lhe federal
Sex Discrimination Act) makes pregnancy and potential
pregnancy discrimination in emplovment unlawiul,
The principles arising, fram the federal Sea
Discriminalion Act are set out below. For more
information, see the full text of the Pregigy Guidelines.

Anti-discrimination laws are only one part of the
legal framework covering pregnancy and work.
Industrial relations laws, cccupational health and
satety (OF&ES) Tnvs, awards and agreements also deal
with pregnancy issues. Emplovers, supervisors and
emplovees need Lo understand these laws inaddition to
anbi-discrimination faws,

Fhis summary is intended to provide an overview of
the principles involved in avoiding pregnancy
discrimination at work, and may be copicd and
distributed to inform workplace participants of their
rights and responsibilities,

The Federal Sex Discrimination Act

Who Is Covered?

The tederal Sex Discrimination Act covers all private
sector and Commonwealth emplovers and emplovees,
Al tvpes of emplovees are covered,  including
temporary, casual, full-time and part-time svorkers,
apprentices and trainees. Commission agents, confract
workers and partners in partnerships of =ix partners or
more are also covered,

Emplovers must not discriminate, implovers can also
be held liable for the actions of their managers,
emplovees and agents such as recruilment agents,
unless they take reasonable sleps te prevent the
discrimimation.

Recruitment agents and individuat emplovees may
also be held Hable 11 thev assist, aid, instruct, induce or
permit an eniplover to Jdiscriminate

Case Example

policy requiring lemporary emplovees to work full-

time before being, made permanent was found to
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indirectly discriminate. The complainant had resigned
from permanent emplovment atler laking leave to have
a baby and returning toswork on a part-time basis. The
requirement to work tull-time was not reasonable in
view ol evidence that the tempaorary emplovees were
largetv verv experienced and had already completed a
two-vear period of probation. (Speering v, Ministry for
Education (1993 2OC 92-313)

What Is Pregnancy Discrimination?

Direct pregnancy and potential pregnancy
discrimination takes place when a woman is treated
less tavourably because she is pregnant or has the
patential to become pregnant.

Indirect pregnaney and potential pregnancy
discrimination takes place swhoen there is a requirement,

condition or practice that disadvantages pregnant or
potentially pregnant women. [t will not be
discriminatory it the requirement, condition or practice
s reasonable in the circumstances, In assessing whether
an action was reasonable, a court will consider, among,
other things, the disadvantage to the emplovee, how
the disadvantage could be overcome and whether it is
proportionate Lo what an cmplover sought to achieve.

Under the federal Sox Discrimination Act, the term
“pregnancy’ reters o the time swwhen a woman s
carrving a foctus, as well as phvsical characteristics of
pregnanay such as having a large abdomen and
tiredness,

The term “potential pregnancy” refers to being
capable of having children, a situation where a woman
has expressed a destre to have children or when a
woman is likelv or is perceived to be likely to become
pregnant. Anact ol pregnancy discrimination may also
be sex discrimination or discrimination on the ground ‘
of family responsibilities, depending on the
circumstances.

When Is Discrimination Unlawful?

The tollowing principles help identity how to avoid
discrimination at cach stage of the emplovment
relationship.

Case Example

An organisation refused to emplov a swoman as a
trainee pilot because of the possibility of absences due
to possible fulure pregnancy.

Although the woman was rated hichly at the




interview, the organisation argued that it could nol
justity the investmoent in training il if was likelyv the
woman would have children later. The organisation
was feund to have discriminaled against the swoman,
(Wardlev voAseltt Industrios (Operations) Py 1ed
(1984 EOC 92002

Recruitment

Pregnant or potentrally pregnant women must be
treated the same as anv other potential cmplovee
during the recrotement process,

Toavoeid discrimination, emplovers and eniploviment
agencies should seek the best applicant for the job
based on meril, regardless of pregnancy or polential
pregnancy.

Assumptions about the capacities of pregnant swomen
and mothers of voung children should not intrade
upon the recruttment process.

Ahvavs ask questions thal are job spedilic. Aveid
asking applicants about whether they ave orwant o
have children. Rather, ask questions about ability to
travel or complete a projectwithin the given Umeframe.

If 2 pregnant applicant is genuinely unable o
perform the requirements ol the job, it is not
discriminatory to refuse her the job.

Using recruitment agents?

Fo prevent diserimination o recruitment, emplovers
should tell recruttment agents that they expuect the boest
job candidates to he intervicwed, Irrespeclive of
pregnancy or potential pregnancy.,

Case example

Aconvention supervisor was tronsterred 1o a
telephonist position (at the same salarvy because <he
was pregnant. Her emplover said that it did not ook
good fora pregnant woman to be carrving film
projectors and raised other OHS issues, Although the
emploveds salary remained the same, the omplover
was found to have discriminated, as it had demoted the
emplovee because of her pregnancy. The Tribunal was
also satistied that the cnployee was able to cary oul
her duties safely (Dugean vo Shore Inn P Ld (1992)
FOC 02457

Employment

Pregnant or petentiallyv pregnant emplovees should
be lreated in a fair and equitable manner. Emplovers
should not reduce anemplovee’s lermes and conditions
or denv ather benefits on the basis ot pregnancy or
potential pregnancy.

Where necessary, emplovers should make afl
reasonable adjustments Lo the workplace to
accommuodate the normal etfects of pregnancy.
Emplovers need to discuss the issues with the pregnant
emplovee to find solutions, Where medical tssues are
associated with o pregnancy or femitimate O &S ssues
arise, emplovers should make reasonable adjostments
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inthe workplace to alleay pregnant cmplovees to
continue lowork. Itis not discrimimatory o
accommodate an emplovee whois pregnant. nlimited
case= where medical or OHES issues cannot be
rescelved, an emptover may need to temporarily

transter a pregnant emplovee, Constanl references to an
coplovecs pregnancy, teaching her stomach and
badgering her about whether she s “reallv” planning to
come back to work are Tikelv te amount Lo
discrinimalion.

Whon an emplovee has had her position adjusled in
some wav becatse of her pregnancy, her benetits
should remain thwe same, although her <alary mav aller
it her hours decrease.

Simple Measures Can Prevent
Discrimination

Depending on the workplace, simple moeasures to
accommuodate pregnarey can include:

« Adequate toilet breaks.

» Providing larger uniforms or not reqairing,
presiant women fe wear uniforms,

« Providing scating,.

[ S0me Cases an assessment of exposure o
hazardous matertats will be required and managed ina
nen-discrminatory way,

Leave

sMintmumy maternity leave provisions are set in
industrial relations Lises, awards and agreement-.
Emplovee entitlements and notice reguirements
should be checked as they differ from sworkplace Lo
workplace.

Mintmum leave entitfements for non-casual
cmplovees include:

J'}

» Lpto 12 months unpaid maternity leave after
months service, and

* Access tosick leave when i during pregnancy.,

Some castals gualify for unpaid maternity leave,
pregnant emplovees who do not quality for maternity
leave are stll protected by the federal Ses
Discrimination Act. Emplovers and emplovees can
negotiale & tair and reazonable period of feave Tor those
whoe do not qualily for materity leave,

Fmplovers and co-workers should nol a~sume that
pregnant cmplovees will automatically take 12 months
maternity Teave, as women take varving amounts,
some womer lake no maternity leave at all, preferring
to utilise paid annual Teave or Tongs service leave,

Generally, emplovees ave entitled to reforn Lo their
former position after maternity leave,

Limplovers can help prevent discrimination by

« Advising pregnant emplovees of their righits and
responsibilities in relation to maternits and sick Teave.

+ Having policies and procedures tor managing
maternity leave, including fow the emplovee and
cmplover can keepin touch during the leasve,

« Developing an information kit on maternity leave
tor emplovees and managers,
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Restructuring?

Remeniber te advise and consull vour cmplovees on
maternity leave it the organisation is undergoing a
restructure. Redundaney arvangements should boe
offered to an eraployvee onmaternily leave in the same
wav it s offered to other emplevees, Just because an
emplovee is pregnant or on maternity leas e, does nol
mean she will want to be made redundant.

Dismissal and Retrenchment

Anemplover cannot dismiss or retrench an employee

because she is pregnant or has the potential to become
Popregnant, evenf this reason is (m]_\' one ot the reasons
botor her dismissal.
P Ancmplover may dismiss or retrench an emplovee if
the decision 1= based on reasons other than pregnancy
such as

« Gonuine financial reasons,

* Poor or inadeqguate work performance.
* Sertous o willul nusconduct.

Case Example

Co Following a restructure, an emplovee was transferred
to new dutios onorcturn from maternity leave without
consullation. The THearing Commissioner found that the
compliinant’s pregnancy was a factor in the change of
Juties, This wwas because the pregnaney led Lo her
being on materaly leave and the restructuring
oceurred without consultation during this time. ] he
conduct of the emplover was found to be unlawrul sex

L discrimination. (Gibbs v Australian Wool Corporation
(1990) FOC Y2-320)

How Can Pregnancy Friendly Policies -

Help? |
Fifective anti-discrimination policies can il ‘

cmplover liability in the event of a complaint, as they

demonstrate the emplever taking steps to provent acts

ol discrimination. Policies aimed at achiceving a balance

between work and familyv lite can also benetit

organisations through. tor example, increased
productivity and sLalf retention.

Writing a policy need not be ditficull. Start with g
document oxplaining what constitutes pregnancy and
potential pregnancy discrimination, stating that i awill
not be tolerated and intorm all workplace participants
Cool the action that will be takenil discrimination ocours,

A good policy will also fnclude information aboul
maternity leave and how the organisation manages
pregnancy related issues such as OHS,

Cince a policy 1= developed, it should not be et to
languish o tile or intranct, For efrectis e
implementation and emplover protection, the pohicy
must be well communicated. Education of all parties is
reguired it onbi-discrimination laws and the
organisalion’s policy are to be adhered to.

Remember that the facts of cach situation will
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determine whether unlawlul discrimination has
“K‘L‘UI‘I'L'Ll.

Reprinded wifly e kind permession ot e Dhoisoe Reelits
il §qrial Opperiirity Contnlssioin,




