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Chapter 10
In the Eyes of the Law
Margaret Thornton ”

HE PUBLIC recognition of sexual harass-
ment and its legal proscription is an ex-
traordinary testament to the strength of
the women’s movement. While the real-
ity of sexual harassment has always been
known to women at work, knowledge of
the phenomenon has been suppressed,
so much so that the phrase ‘sexual har-
assment’ was unknown until the mid
1970s.

The silence which was imposed upon women led
individual victims to blame themselves — and lose
their jobs. The gap which existed in both common
parlance and the legal discourse meant that sexual
harassment was confined to the subliminal level of
societal consciousness. The cognate phenomenon of

rape occupied a minute space at the periphery of the -

dominant discourse but, like sexual harassment, its
reality and its prevalence has been legitimated by
the state through silence. However, within only two
or three years of the legal proscription of sexual .
harassment, a judge who had probably never -
addressed sex discrimination issues, let alone sexual
‘harassment, was able to say:

It seems to me plain that sexual harassment is a form of dis-
crimination, as a matter of analysis.!

Sexual harassment belongs on the same contin-
uum of conduct as rape, usually at a somewhat
lesser level than physical violation, although this is
not necessarily so. Sexual harassment does not lend
itself to a neat definition as it may encompass
multifarious indignities and humiliations inflicted
upon women (the exception to the sex-specificity is
minuscule) in the course of their working lives. The
essential elements of the conduct are that it be both
unsolicited and unwanted. Like rape, it is the
absence of consent which transmutes neutral con-
duct (that is, neutral in the eyes of the law) into
conduct which may be unlawful. While there is no
question that a single incident of rape is unlawful,
‘harassment’ does carry with it a connotation of
repetition.? The reported decisions from Australia
and elsewhere do indicate persistency, although it
would be possible to envisage a single instance
amountmg to sexual harassment, such as conduct
occurring within a pre-employment interview, at
which point non-compliance could result in a failure
to secure the job.2

The relevant conduct may include overt sexual
acts, including intercourse,* as well as touching of
the breasts, buttocks and so on. Sexual harassment,

therefore, may be broad enough to be subsumed
within the rubric of sexual assault, as defined by
criminal law.5Sexual acts performed by the haras-
ser, such as exposing himself or masturbating in
front of the complainant may also be included in
this category. A second category of physical acts,
although less sexually overt, such as putting an arm
around the complainant’s shoulders or ‘acciden-
tally’ brushing against her may also constitute
sexual harassment. Of course, any touching of
another without consent renders the harasser theo-
retically liable to a charge of common assault. In
addition, the civil law has traditionally recognised
the availability of damages for the harm occasioned
by an assault,

Correlative to actual physical acts are those acts
which involve threats, either express or implied:
‘Sleep with me or you will be sacked’. Accordingly,
Catharine MacKinnon has labelled this category
quld pro quo sexual harassment.® It might be noted
that a recent amendment to the Crimes Act 1900
(NSW) has included non-violent threats as conduct
which vitiates consent within the sexual assault
provisions.” It remains to be seen whether ‘could not
in the circumstances reasonably be expected to resist
the threats’ will be construed to include quid pro
quo sexual harassment in the workplace.

There is an amorphous category of acts of a verbal
nature which comprise sexual harassment. First of
all, the harasser may make specific sexual overtures
to the complainant, telling her he loves her and how
much he admires her looks/her body/her personal-
ity. Secondly, there - may be attempts to embarrass
and humiliate her by interrogating her about her
sexual practices.® Thirdly, the harasser may recount
his own sexual exploits, or tell sexist jokes. Given
the range of possible verbal conduct, these catego-
ries should simply be regarded as exemplary.

Non-verbal harassment may include conduct such
as staring at the complainant and making lewd
gestures. Other provocative non-verbal conduct
may include the display of pornographic pictures,
sexist cartoons-and “girlie’ calendars. All these acts
have the effect of degrading the quality of the
workplace so that womien are treated less as valued
employees and colleagues and more as sex objects,
playthings, scapegoats or even objects of hatred and
vilification. The dimension of power is most bla-
tantly revealed in the latter instances because the
conduct is not cloaked in affectivity and desire.

It is important to note that it is not only the first
category; with its manifestations of overt sexuality,







